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ABSTRACT 

Designed to be a general outline and guide for school 
adBinistrators and board ■eibers, this Monograph providef tt, hiroad 
overviev of state statutes and State and Federal court d^Oisions that 
affect the use and disposition of school property* Thci first part of 
the paper presents typical statutes grantiiig to' or withholding froa 
school boards discretion to control school property use or 
disposition. For the sake of convenience as veil as for iMptoved 
analysis, the paper divides the statutes into three broad categories 
of coaaunity use of school property, general purpose use# and use at 
board discretion; hovever, the siailarities aadng the:?e categories 
becoae readily apparent. Highlighting trends in recent court 
decisions and the issues involved, the second part of the aonograph 
covers caBe analyses and clarification of state statutes in the areas 
of tort liability, leasing and selling, deed clauses, and 
constitutional issues. (Author) 
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FOREWORD 



This monograph by Philip K, Piele and James R. Forsberg is one 
of a series of state-of-(he-knowledge papers on the legal aspects of 
school administration. The papers were prepared through a co- 
operative arrangement between the KRIC Clearinghouse on Edu- 
cational Management and the National Organizatioif on Legal Prob- 
lems of Kducation (NOLPE). Under this arrangement, the Clear- 
inghouse provided the guidelines for the organization of the papers, 
commissioned the authors, and edited the papers for content and 
style. NOLPE selected the topics and authors for the papers and 
is publishing them as part of a monograph series. 

Litigation involving use and disposition of school property, the 
authors remind us, does not constitute a unique area of the law. 
The legal principles incorporated in statutes and cases in this area 
are not only common to other administrative concerns — e.g., board 
discretion relates to many aspects of administrative decision-mak- 
ing—but also involve constitutional issues, such as freedom of 
speech and due process, which extend to all other areas of the law. 

Dr. Piele is an associate professor of educational administration 
and associate director of the Center for Educational Policy and 
Management at the University of Oregon. He has served as di- 
rector of (he ERIC Clearinghouse on Educational Management 
since 1%9. He holds a bachelor's degree from Washington State 
University and master's and doctor's degrees from the University 
of Oregon, 

Among Dr. Piele's publications is a book coauthored with John 
S. Hall, Budgets, Bonds, and Ballot.^: Voting Behavior in School 
Financial Elections, published in 1973. He has contributed chap- 
ters on school property and use of school facilities to The Yearbook 
of School Law and Current Trends in School Law, 

Mr. Forsi)erg is a research assistant at the ERIC Clearinghouse 
o]i Educational Management. Mr. Forsberg graduated from 
Wheaton College, Wheaton, Illinois, in l%3 with a major in polit- 
ical science. He earned the Juris Doctorate degree from the Uni- 
versity of Oregon School of Law in 1972 and is currently working 
toward a master's degree in finance at the University of Oregon 
Graduate School of Management and Business. 



Philip K. Pjele, Director 

ERIC Clearinghouse 
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SCHOOL PROPERTY: THE LEGALITY OF ITS 
USE AND DISPOSITION 



Philip K. Piele and James R, Forsberg 

r. INTRODUCTION 

This paper provides a broad overview of state statutes and state 
and federal court decisions affecting the use and disposition of 
school property. The paper is designed mainly to provide gen- 
eral guidelines and to outline areas of concern for the attention of 
school administrators and board members, A major purpose is to 
identify trends in recent court decisions or, where no trends exist* 
to highlight the issues involved by weighing conflicting court de- 
cisions against one another. 

The second chapter presents typieal statutes granting to or with- 
holding from school boards discretion^ to control the use of school 
property. While for the sake of convenience as well as for im- 
proved analysis the paper divides the statutes into three broad 
categories, the similarities among them become readily apparent. 

In chapter three, devoted to court cases, the differences between 
the statutes are shown to diminish even further as a result of in- 
terpretations by the courts. Courts often give very restrictive stat- 
utes a liberal interpretation so that the end effect is to allow most 
boards of education broad discretion over the use and disposition 
of school property. 

The subject areas covered by the cases reviewed include the 
types of uses permitted by courts; the effect of such statutes as 
Cahlornia s Civic Center Act; restrictions on board discretion as a 
result of bond and budget elections; standing to sue; board tort 
Habiltty fo users of the schools after hours; disposition— including 
leasing, selling, and sale and leaseback; problems of title to prop- 
erty including clauses in deeds and leases; and adverse possession. 

The final section of chapter three deals with constitutional issues 
in the use of school property. 

II. CLASSIFICATIONS OF STATE STATUTES 

The statutes of nearly every state provide guidelines for con- 
trolling use of school property for nonschool purposes. Invariably 
they designate a body of overseers io execute the statutory pro- 
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visions. The empowered officials are usually the governing body 
of a geographical unit within the state— the trustees of county 
boards of education, members of local school boards, or the like. 

Three broad categories emerge from examination of the statutes. 
The categories reflect, simultaneously, the extent of permissible^ 
uses and the authority of the governing bodies with relation to those 
uses: (1) community use of school property, subject to statutory 
regulations promulgated by the board; (2) use for general purposes 
as allowed by boards, and (3) use at board discretion. It is well to 
note, however, that although differences exist among the three 
categories of property use, they are by no means mutually exclus- 
ive: statutory or regulatory limitations are often common to all 
three types of uses. 

The basis for establishing the first category, community use of 
school property, is the fact that the use of school property is a 
public right. This does not preclude the exercise of discretionary 
authority by the empowered body. However, the language of the 
statutes in this category indicates an intention to grant the right 
of use ab initio, subject to certain limitations. 

California's statute, for example, (latly states: 

There is a civic center at each and every public school 
building and grounds within the state . . » ^ 

Similarly, Hawaii's statute reads j 

All public school facilities and grounds shall be available 
for general recreational purposes and for public and com- 
munity group meetings . . * * 

An additional Hawaiian statute reveals an even stronger indica- 
tion of legislative intent to grant a right to use: 

. . . fullest freedom shall be given to citizens of the State to 
use for lawful purposes all public school buildings 
throughout the State during the hours structures are not in 
use for strictly educational purposes^ provided (hat (he 
person vested with the proper authority over the building 
shall issue a permit to the applicant, when the proposed 
use is shown to be lawful by the applicant.^ 

The foregoing examples are somewhat different from the statute 
in Florida; 

Trustees of any district may permit use of school build- 



iCal. Ed. Code, 16556. 
2HAWAII Rev. Stat., 298.23. 
m., 2989.24. 




ings for any legal assembly or as community play centers 
or as voting centers . . . ^ 

This statute exemplifies the second category, general uses, ^vhose 
statutes range from specific designations of permissible uses to gen- 
eral statements on use *'for any public purpose." 

The statutory provisions in the third category, use at board dis- 
cretion, are distinguishable by their emphasis ou official discre- 
tionary authority to permit use and to promulgate regulations 
where use has already been permitted. One example is Colorado's 
statute^ which includes within the enumerated powers of the school 
board the authority to rent or lease * sclmol property which is tem- 
porarily not needed for the pur|>oses authorized by law." The 
statute gra'nts the school board additional authority to permit com- 
munity organizations to use school property on conditions ap- 
proved by the board;^ 

In some states, voters are entitled by law to voice their opinions 
about uses of school property for other than public school purposes. 
In Iowa, for example, voters at regular elections are empowered to 
tell the school board whether school buildings uiay or nmy not be 
used for meetings of public interest.* The voters' power in that 
state is that of vetoing what is otherwise permitted by another 
statute.' Discretionary authority rests with the board of directors. 
Indiana, on the other hand, requires a petition and a majority vote 
of the unit of local government before the board of school trustees 
can exercise its discretionary powers to permit use.* 

The scope of discretion delegated to these governing bodies dif- 
fers in kind and in degree, limited by statutory provisions. Where 
statutes detail requirements or limitations, the board's discretion 
is presunmbly limited to determining whether or not specific ap- 
plications for use are appropriate. Indiana's statute is au example 
of relatively specific provisions, included among which are eve- 
ning schools, vacation schools, debating clubs, community centers, 
gymnasiums, public playgrounds, public baths, and 'similar ac- 
tivities and accommodations."^ 

In the case of .so-called "subversive activities,*' however, a dif- 
ferent kind of discretionary authority seems fo be required. Such 
authority is called for in instances where a statute prohibits uses 
to organizations "known or believed to hold views that are in con- 

<Fla. Stat., 235.02. 

5CoLO. Rev. Stat., 12^10-19 (26). 

6IowA Code, 278.1. 

2^7.9. 
«Ind. Stat., 28-4302. 

28-4301. 



flict with the republican form of government as set forth in the 
United States Constitution/*^^ Discretionary authority of this type 
is necessary where statuh)ry conditions stipulate that a requested 
use be "beneficial to children and youth, consistent with the pro- 
gram of education of the school district/*^* In these statutes, a 
preliminary value judgment is implied. The scope of discretion 
requires that a range of different determinations be made. 



IH. ANALYSIS OF THE CASES 

They |citizens) may be inclined to look upon the buildings 
as '*their' buildings because they were financed with 
'*iheir*' money. Thus, despite the fact the buildings are 
constructed for school purposes* various groups often seek 
the use of school buildings for other than school purposes. 
Whether and to what extent school buildings may legally 
be used for non-school purposes have been widely 
litigated;*^^ 

Court decisions with regard to the use of school property have 
tended to "render unto Caesar those things that are CaesarV* In 
the majority of cases questioning a school board's authority over 
school property use, the courts have turned to stale constitutions 
and stale legislation. On the other hand, cases dealing with the 
broader constitutional rights, such as freedom of speech and re- 
ligion, and cases concerning the right to equal protection have 
moved the courts to study the leading interpretations of the United 
States Constitution. 

The discussion that follows illustrates the variety of statutory 
interpretations^ both state and constituUonal, and the variety of 
statutes themselves. Some of these statutes give broad discretion- 
ary powers to boards of education. In these instances, the courts 
are relucfant to limit this discretion if they lack evidence that the 
board operated arbitrarily, capriciously, or without any rational 
basis. The cases that follow, however, show that courts question 
a board's discretion when they think that a board has gone too far. 

Where the statutes are more specific, the courts may interpret 
them narrowly or find implied powers in the statutes. 

This examination of cases reviews the types of uses of school 
property that courts have permitted, discusses the effects of acts 

i^IoWA Code, supra n. 6. 
hDeU Codi;, 124. 

i^E. ReuTTER & R. R. Hamuton, The Law of Public Edccatioi* (WO). 



designating schools as civic centers, and looks at restrictions on 
board discretion as a result of bond and budget elections. Also 
included are cases involving questions of standing to sue and board 
tort U&biIi<y^(ousers of ihe school after hours. The cases involv- 
ing conslitutiomtlassues of freedom of speech, due process of law, 
equal protection or laws, and freedom of religion are reviewed in 
the final section. 

The cases chosen arc respresentative rather than exhaustive. 
Newton Edwards in CoiiHs mid the Public Schools has provided a 
very complete listing and discussion of cases involving use of school 
properly decided prior to 1955.^* 

The most commonly found provisions contain broad, general 
statements that allow use for civic, social, recreational, and com- 
munity events, tn addition, some states explicitly provide for te- 
creatipn progranvs set up by the school districts,^* some allowing for 
consolidation of such efforts with municipal entilies.^*^ California 
explicitly provides for use of school buildings as childcate centers** 
and for disaster shelters.*' California also provides for use by stu- 
dent body organizations, free of charge.^* Florida and Iowa have 
explicit provisions for use as voting centers,*^ and Georgia's stat- 
utes provide for leases to private schools.^*^ 

These examples show the variety of uses contemplated by the 
various states. It should be remembered here that an even greater 
latitude can conceivably come from the discretion vested in gov- 
erning bodies where statutes are, as is often the case, slated in broad 
terms. 

There are often explicit limitations or prohibitions on permissible 
uses. These prohibitions against uses by subversive organizations 
or for purportedly subversive activities are illustrflted in the edu- 
cational codes of California** and lowa.'^^ Constitutional pro- 
hibitions against aid to churches, or forbidding use of public prop- 
erty for religious purposes (pertinent to most states under study) 
have been variously applied in cases. These prohibitions are dis- 
cussed in another section. 



iW. Edwards, Counts and the Public Schools (195S). 
hArk. Stat^ 19.3601; ARr2. Rev. Stat., 15-4"^^. 
I5Kan. Stat.. 14-1038. 
tfiCAU Ed. Code, 16S54^. 

16SS5^. 

10701. 

i^Fla, Stat., supra n. 4; Iowa Code, supra n. 7, 
y» Georgia Code, SZ-h09. 
i^CKU Ed. Code, 16564. 
KfowA Code, supra n. 7. 
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Board Authority and Discretion 

An Alabama cf\sc, Hiyard of Edacntion of Blount County v. PhiU 
lips, illuslratcs a l)r(nurintor|>rotatiou of board aiilhority.^^ The 
plainlifCs ill this case (the superinterulent and Uical taxpayers) tried 
to enjoin the lK>ard of education from constructing a new high 
school, taking cost figures to court to prove that the board's action 
was a gross abuse of discretion. The court, however^ wouhl not 
let their ease get beyoiul the complaint stage. Before it even con- 
sidered the action, the ctnirt ordered the plaintiffs to demonstrate 
that the board's action was **so arbitrary and unreasonable that it 
shocked the sense of justice." Ihe plaintiffs were further charged 
to show the board's ac tion was iu)t a "fair and careful decision/* 
Ihe court added that the l)urden of pn>of of **abusc of discretion** 
would be n heavy one. In this case, the court found no reason to 
doubt that the board acted with the public welfare in mind, A 
disagreement with a board^s decision, the court said, is not grounds 
for relief. 

In a simihu case, Maryland taxpayers had also tried to prevent 
a board from constructing a high school.^* As in the Alabama ease, 
the court found that the.complaint had not stated a caiise of action. 
According to the c<nirt. the complaint had not alleged facts that 
showed tlie board\s actions had exceeded the scope of its statutory 
authority, The Maryland statutes had granted broad authority 
and the court held that it could not reverse or even control this 
discretion, 

A Kentucky court used what might be called an "ample basis 
test" to make a similar determination in Browning v. Board of Edu- 
cation of Fairview Independent School District?^ 1"hc school board 
had found a school location after consultation with the superin- 
tendent and various architects and engineers. 1 he plaintiffs who 
challenged this location cited specific reasons why other sites would 
be l)etter. The court, however* refused to tamper with board dis- 
cretion, ruling, instead, thai the board's reliance on experts in mak- 
ing its selection provided an ample basis for its decision. 

There have been cases w^here the powers granted to boards of 
education conflict with those of other public agencies. In Cali- 
fornia^ the (Tty of I aft tried to enforce its building ordinance on 
a contractor named Hall, who was building a school.*^ Hall re- 



2aBoara of Education of Blount County v. Phillips, 96 So. 2d 96 (Ala. 1956). 
a^Dixon v. Carro!] County Board of Education, 217 A.2d 364 (Md. 1966). 
25Brownlng Vt Board of Kducaiion of Fairview Independent School District, 291 S.W.2d 
17 (Ky. 1956). 
26HaU V. City of Taft, 302 P.2d 574 (Cal. 1956). 
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sisted the enforccmciil of the ordiiinncc ami was virulicatcd by the 
court. The court held that since the California State Conslitutioii 
makes the public school sysfciu a statewide concern, legishttive en- 
actments take precedence over attempleil re^^ilntion by h)cal gov- 
ernment units. 

The issue, according to tlie court, was whether the state had pre- 
empted the fiehl of regulating public schot)! I)uil(h*ng construction. 
After examining the statutes, it found that the state had completely 
occupied the field and there was no room for local regidation. 

Because the general question of preemption is a complicated one, 
interpretations may bo expected to vary from court to court. An 
established pattern or pr(»ccdurc is often followed when determin- 
ing preemption: the courts generally examine the state constitution 
first and then look to the statutes. 

In examining the statutes, the courts look for any acts by local 
agencies that, are specifically forbidden by statute. Wxe courts 
generally examine specific grants of powers to school boards, as 
well. Following this, the courts turn their attention to implied 
powers, 

A Wisconsin case presented another facet of the conflict between 
the state's power over education and the authority of a local gov- 
ernmental body.^^ The plaintiff in the case, Hartford Union High 
School District, paid under protest a municipal building permit fee 
to the defendant, the City of Hartford. Ihe plaintiff contended 
that the school district was not subject to the loeal building ordi- 
nance and therefore was entitled to recover the fee. 

The trial court agreed with the school district. It held that since 
(1) education is a state function that includes the building of public 
schools and (2) the state had a building cckIc governing the con- 
struction of public buildings, the state had therefore reserved to 
itself the right to inspect (he high school building. 

On appeal, the Wisconsin Supreme Court recognized that edu- 
cation is a state function, with the construdicm and operation of 
school buildings included in that function. 1hal being the case, 
the court held, the state could protect the school district by sover- 
eign immunity, if it chose to do so. However, the court said the 
determinative question was whether the state building code pre- 
empted the field. In <\Qclimng the question, the court held: 

. . . while the state building code is comprehensive* there 
was no intention on the part of the State to preempt the 
field and public buildings including public and private 

^Ulartford Union High School v. City of Hartford. 187 N.W.2d 849 (Wis. 1971). 



schools must conform thereto and to such local building 
codes as are not inconsistent therewith. We would think 
a school district would be anxious to conform to local 
building codes and to cooperate with local building in- 
spectors for the safety of the public and especially the chil- 
clren who are require<l to use such buildings. There is no 
doubt the State of Wisconsin has (he constitutional power 
to prescribe standards regulating school construction and 
can entirely preempt the field so as to deprive municipali- 
ties of any voice in these matters, but it has not done so. 
Therefore, the school district was properly required to oay 
a building permit fee and accept the inspection of its audi- 
tion to the nigh school.^^ 

The reasons for the different outcomes in Hall and Hartford 
are not readily apparent. It would appear, however, that the 
cases turned on an interpretation of the respective state stat- 
utes. Both courts found that the statutes were comprehensive* but 
apparently the Wisconsin court did not feel that the state had com- 
pletely preempted the field. The Wisconsin court based its decis- 
ion on "intention.'* As a practical matter it is difficult to deter- 
mine where they found this **intention," other than in the language 
of the statute. 



Specific Statutes and Implied Powers 

The case of Lincoln Parish School Board u. Ruston College gives 
an example of strict, narrow statutes interpreted broadly.^^ This 
case involved the (juestion whether a Louisiana board could ac- 
quire land by prescription. The court first reviewed the board's 
broad authority given to it by the Louisiana Legislature. A school 
board is a corporate body, the court noted, created by the state, 
with the |>ower to sue and be sued. The Louisiana statutes govern- 
ing acquisition and disposition of properly* however, were quite 
specific. LSA-Rev. Stai. 17:81, for example, says that a school 
board is vested with the power to "receive land by purchasing or 
donation." It also has the power to sell, lease* or otherwise dispose 
of school sites that are not used or needed (LSA-Rev. Stat. 17:87.6). 

In spite of the specificity of these statutes, the courts did not 
find them to be all inclusive. Because of this, the court ruled that 
a board has the implied right to acquire property by prescription. 
The court reinforced its judgment by pointing to the absence of 

ai 853. 

29Linco]n ParUh School Board v. Ruston College, 162 So. 2d 419 (U. 1964). 
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statutory or constitutional provisions prohibiting acquisition by 
prescription. 

An old Utah case, Beard v. Board of EdncHtion of North Sumrnii 
School District, provides anotUer good example of a court that con- 
strued express powers broadly.'^'V This example could be classified 
as a '^competition case.** Such cases involve charges (usually by 
some local businessman) that the activities being conducted on 
school premises are commercial— competing with his enterprise to 
his detriment— and therefore ultra vires, beyond the scope of 
authority of the board to permit* 

The plaintiff in this case was a taxpayer and owner of an opera 
house. He sought to enjoin the local board from allowing or per- 
mitting the North Summit High School building from being used 
for the holding of: 

. . . public or private dances, shows, .dramas, motion picture 
shows, operas, basketball games, and other kinds of en- 
tertainments not connected with or part of the school cur- 
riculum or course of study, and for which an admission 
charge is made.** 

The court, following the most common procedure in such cases, 
looked first to the statutes, which declared a civic center to be es- 
tablished at each school 'where the citizens of the respective school 
districts within the State of Utah may engage in supervised recre- 
ational activities. . . , Another section gave the board power: 

to permit public school houses, when not occupied for 
school purposes, and when the use thereof will not inter- 
fere in any way with school purposes, to be used for any 

fiurpose that will not interfere with the seating or other 
urniture or property.*^ 

The main user of the school facilities after hours was the stu- 
dent government. After investigation, the court found many of 
these activities to be part of the educational program* This active 
student government, however, was charging admission fees for the 
lectures, concerts, movie shows, and other entertainments presented 
in the auditorium. 

The question for the ct)urt was whether these activities w^erc un- 
dertaken for a c<uninercial purpose on sch(>ol property, specifically 
forbidden by statute. 

'"JOBeard v. Board of Kducation of North Summil School DisUicI, 16 P.2d 900 (Uuh 
1932). 

al 901. 
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The judge chose to lake a narrow interpretation of commerce and 
a broad interpretation of board discretion. He defined commerce 
as being limited to selling and the exchange or transportation of 
commodities or persons. 

In delivering the court's decision, the judge concluded: 

. . . while the conducting of motion picture shows, dances, 
and other entertainments, where an admission fee is 
charged, may have some business aspects, yet, in view of 
the wording of our statute, we cannot sa^ that the legis- 
lature intended by the word '"commercial ' to exclude all 
games, dances, baseball, football, basketball, debates, lec- 
tures or musical entertainments where a charge is made for 
admission to such entertainments.^^ 

An interesting aspect of the case was that the court, after exam- 
ining the statutes, found that the student body could not use school 
trucks to transport students to the functions. The court inter- 
preted the appropriate statute to mean that transportation could 
be provided only for the specific purposes of compulsory educa- 
tion* Peripheral educational activities were excluded. 

Finally, the court w^arned the board not to go to extremes with 
its discretion if the additional permitted uses were competing with 
private entertainment places. Ihe court painted out, however, 
that the appropriate remedy was elections and petitions to the 
- board rather than litigation. 

Limits on Board Discretion 

Limits on board discretion are usually in the form of narrow, 
specific statutes construed narrow^ly and specifically. There have 
been other reasons for limiting board discretion, however, and these 
usually involve constitutional limits, such as freedom of speech and 
religion. These cases will be examined in detail later. 

One example of a constitutional limit on discretion is a Florida 
case, where plaintiffs challenged the constitutionality of the grant- 
ing of temporary, use of school buildings to a church, pending con- 
struction of its own buildings.^^ The court focused on the tempo- 
rariness of the use in validating this exercise of board discretion, 
but indicated that this sort of discretion was subject to close judi- 
cial review. 

Limits on school board authority are usually defined in terms of 
the statute that vests authority in it or that describes the circum- 

34Beard, supra n. 30 at 911. 

3:iSou(h Estates BapiUt Church v. Board of Trustees, School Tax District No. 1, 115 
So. 2d 697 (fJa. 1969). 



stances or procedure for use. A good example of this is found in 
Ellis V. Board of Education of San Francisco Unified School Dis- 
trict,^^ one of the first cases to test California's Civic Center Act 
(since revised).^^ 

The Civic Center Act was similar to that in the Utah case of 
Beardf mpra,^^ It set up a civic center in each school in California, 
The act did not require liability insurance, payment of rent, or costs 
of maintenance and management. 

Ellis challenged a school district\s right to charge for expenses 
that were not common. The case also challenged the district's right 
to make the user organization take out public liability insurance 
policies in the district s name. The plaintiffs in this case brought 
an action in mandamus to force the school district to allow them to 
hold a public meeting on a Sunday afternoon, without having to 
pay any expenses and without having to furnish liability insur- 
ance. 

This same group had previously requested a writ of mandamtis 
to allow them to hold meetings during school hours. The request 
had been denied.^^ The court had ruled, in agreement with the 
board, that such meetings would interfere with school activities. 
Obviously, the request for a Sunday meeting time made that ob- 
jection impossible in Ellis. 

In reaching its determination, the San F'rancisco court looked 
closely at the California Civic Center Act and found that it was 
the duty of school districts to grant "free" use of school property 
for the purposes specified in the act. The court concluded that, if 
an organization were to take out a public liability policy in the 
name of a school district, it would essentially be subsidizing the 
schoors maintenance and management costs, since liability pre- 
supposes negligent maintenance or management. Furthermore, the 
court noted that another section of the code required the district 
to pay all necessary expenses incidental to the use of public school 
buildings. The court pointed out that this was not limited to such 
things as janitorial expenses incurred, but would include .such 
items as liability insurance. 

In a concurring opinion, a justice observed that allowing a board 
discretion to make a user pay for liability insurance gave it too 
much power. With this power, the justice reasoned, a board could 

SfiEllis V, Board of Education of San Francisco Unified School District, 164 P.2d I (Cal. 
1946). 

37CAL. Ed. Code, 1W31-9. 
"•^J^Beard, supra n. 30. 

•*»'-^Payroll Guarantee Associalion, Inc. v. Board of Education of San Francisco Unified 
School District, 163 P.2d 433 (Cal. 19i5). 



discriminate against cerldin organizations hy determining who 
would or would not have to pay the foe. 

A San Diego court also i.mitcd a school board*s power to fix 
rental charges for use of school properly to those charges pr: vided 
for in the applicable statutes/^ 

Sometimes, the act of taking a case to court serves to clarify dis- 
puted issues and establish systems or standards to avoid future 
confusion. Such a case was JVilson v. Graves County Board of 
Education, where the value of such clarification was perhaps equal 
to that of the primary ruling on the case. 

In this case, a Kentucky statute authorizing a school district to 
join with the city or county to provide a recreation center was 
construed to mean the county board of education could not act 
alone in purchasing a center located in another county^*^ To justify 
purchasing the center, therefore, the Graves County Board of Edu- 
cation relied on a different statute. This statute established the 
duty and power of the board to do whatever it deemed necessary 
for the promotion of health and welfare of public school students. 

The court explained (hat tlic investigation of possible arbiirari^ 
ness of vested power was a safeguard against the abuse of reason- 
able discretion. A uscfid byproduct of the legal procedures was 
the development of a .set of standards for determining the pro- 
priety of establishing a recreation center. Where arbitrary action, 
unwise expenditure, or an objective alien to the school sphere could 
be found, the court concluded, the school authority could be found 
to have exceeded the authority vested in it by the statute. In this 
case, the court found that the board had acted arbitrarily. 

A further limitation with regard to statutes can be seen in two 
old Iowa cases, where the courts held consistently that the electors 
of a school district were statutorily empowered to direct the assist- 
ant director with regard to use of schoolhouscs. 

In Townsend v. Hagen,^^ a school district taxpayer sought to 
prevent a school director from permitting the use of schoolhouscs 
for religions worship and Sunday school, even though the local 
voters had previously authorized such use. The court ruled against 
the taxpayer. 

In a subsequent case, Davis v. Boget, taxpayers sought to compel 
the assistant director to permit use after they had voted to allow 



Henry George School of Social Science of San Diego v. San Diego Unified School 
District. 6 Cal. Rptr 661 (1^). 
^iWilson V. Craves Counly Board of Education. 210 S.W.2d 350 (Ky. 1945). 
^aXownsend v. Hagen, 35 Iowa 194 (1872). 



use by the citizenry.*^ The courl in Davis relied on Townsend 
as precedent for the proposition that directors must follow the will 
of the electorate in permitting or denying use of school buildings. 

Other limits on board autliorily come from its intrinsic nature, 
tn a tort ease, Cily of Bessiemer v. Smith, a motor bike operator 
unsuccessfully sued the City of Bessemer, Alabama, for injuries 
sustained wheii he hit a chain suspended across a school drive- 
way.^^ Smith aimed his suit at the city instead of the board of 
education because the school had dedicated the driveway as a 
public street. The court acknowledged the city board of educa- 
tion's authority to establish and improve driveways, but ruled that 
it did not have the authority to dedicate driveways to public use. 

Stepping beyond the limits of board discretion may also be 
costly. In California, the Coachella Valley Junior College District 
obtained property for a junior college within an airport landing 
pattern." Although the district knew it was being sued over the 
location of the college, it spent considerable sums erecting the fa- 
cilities. Consequently, the plaintiffs brought an action of fr^ud, 
alleging that the California Department of Education, the Cali- 
fornia Aeronautics Commission, and other agencies had declared 
the site useless and unsafe for school facilities. The judge ruled 
that the complainant had stated a cause of action and the case 
could be taken to trial, even though the district had expended con- 
siderable sums of money. The judge ruled that the expenditures 
were made at the district's own risk. 

Other Factors Bearing on LegalUy of Use or Legality of Exercise 

of Board Discretion 

The foregoing discussion has served to indicate the importance 
of statutory delegation of authority to school officials in determin- 
ing whether the use of school property for nonschool purposes has 
been allowed. The following discussion will demonstrate the sep* 
arate and distinct factors taken into consideration by courts, along 
with the court's construction of relevant statutes. I he different 
factors, for example, often determine whether or not the officials 
vested with authority have exercised their power legitimately. I hc 
factors are, therefore, policy considerations applied to recurring 
factual patterns. 

An important consideration in determining whether courts will 
uphold grants or refusals is the nature of the contemplated use. 

^3Dav!s V. Bogtl, 50 lova 11 (1878). 

^*Ciiy o! Bessemer v. 5miih, 156 So. 2d 6M (Ala. 1963). 

^^Gogerty v. Coachella Valley Junior College District, 371 P.2d 582 (Cal. 1962). 



Theatrical purpose has been deemed a permissible iise,^^ as was 
dancing»^^ where (he latter was considered sufficiently recreational 
to come within the scope of the controlling statute. Similarly, we 
saw in Beard that lectures, musical entertainments, motion picture 
shows, and other entertainment and activities carried out by the 
student body were considered extracurricular father than com- 
mercial.^* Permitting use of an athletic field, however, was deemed 
unauthorized where professional or semiprofessional baseball 
games were involved during a school term.^^ 

In Burroxo u. Pocahantas School Dhtrict No. 19, a statute author- 
izing uses for community purposes was cited in support of a suit 
seeking to enjoin the operation of an Arkansas tuition school in 
addition to regular public school. The court denied the request 
and permitted the tuition school to continue, disassociating the 
board from the tuition school because the teachers were allowed to 
use the buildings and because they were responsible for running the 
school. In the court*s view, the statutory requirement was satis- 
fied by the fact that the teachers were the recipients of the grant 
of use. 

Another important consideration in determining grants or re- 
fusals is whether or not damage to school property has been alleged. 
In an Illinois case. School Directors v. Toll, the director's decision 
to bar use by a specific group was upheld in court when the 
grounds were damages to the building and furniture.** A similar 
ruling was passed in an Arkansas case» Boyd v. Mitchell?^ In both 
cases, the decision of the authorities (based on the fact of damages) 
was upheld despite the fact that the groups in both cases claimed 
rights to use by virtue of the conveyances involved. 

An example of a "competition case" has been given already.** 
In a Kentucky case a plaintiff alleged the invah'dity of a lease of 
land and gymnasium from the Shelby County Board of Education 
to the Waddy Rurilan Club.** The lease was for an indefinite 
period, with the lessor reserving the right to terminate the lease on 
two weeks notice. The plaintiff owned a business known as Brown 
Bluegrass Hall, where he staged professional performances of 
country and folk music. He claimed (hat he had spent $16,500 in 



<«Simmons v. Board of Educalion, 237 N.W. 700 (N.D. 1931). 

^^McClure v. Board of Education of ihe City of Visalta, 176 P. 711 (Cal. 1918). 

48Beard, supra n. 30. 

*9Canter v. Lake City Baseball Club, 62 S.E.2d 470 (S.C. 1950). 

WBurrow v. Pocahantas School District No. 19, 79 S.W.2d lOlO (Ark. 1935). 
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establishing his business and chnrged that the Riirltan Club had 
established n business in the gymnnsiutu in dircet coin|)eiition with 
him. The plaintiff sought (hunnges, a dcehiratory jiidgiaent hold- 
ing the same lease illegal, and an injunelion preventing the Rurilan 
Club from using the faeilities, 

The trial court held that the school board had the authority, 
under state statutes, to permit the club to use otherwise unoccupied 
and unused premises. The appeals court affirmed this decision 
and agreed that the Ruriian Club was a civic organization. It 
noted that, under the hroad powers given to boards of education 
by statute^ a lease to such an organization was permissible, if the 
board exercised its power and determined that the lease was in 
the best interests of the community. Significantly, the court also 
found that the plaintiff had no constitutioua! right to protection 
from competition. 

A Snohomish County, Washington, ease raised the issue of stu- 
dent*run enterprises again." Tn this ease, llempei u. School Dis- 
tricf iVo. 729 of Snohomish Couniif* a second-class school district 
permitted its student body to operate a cafeteria in the school build- 
ing. The cafeteria, open only during lunch interiuission, w^as fi- 
nanced by "the student body and profits went to student extracur- 
ricular activities. 

The plaintiffs challenged this use on groiuuls of narrow^ statu- 
tory construction. T\\o\ maintained that, since stale statutes only 
granted the right to run cafeterias to first-class schools, the legisla- 
ture had meant to exclude second-class schools from running 
cafeterias. 

The court, first of all, found that boards have not only powers 
expressly granted^ but also those fairly implic<l. Along with its 
other powers, the court held, the board could allow students to en- 
gage in educational activities. This power was incident to powers 
granted to conduct general sehmd fiuictions, the ccuirt ruled, fn the 
eyes of the court, the running of a cafeteria was merely another 
educational activity, like athletics or school plays. 

Board AulJiorilf/ and Eleclions 
Courts have varied in their interpretations of the amount of free- 
dom school boards should have to deviate fnun projects approved 
in elections. Older cases construed the primary purpose of expen- 
ditures strictly and held boards to statements made on ballots or 
brochures.^^ More recent cases have given boards greater latitude. 

55Hempcl V. School Dhukt No. 329 of SnohoinUh County* 59 V,2d 729 (Wash. 19.36). 
5«Sp«nccr V, Joint School Distrlcl No. 6, 15 Kan. 202 (1875). 
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In Bates v. On, a 1963 case, a balbf had proposed the consolida- 
tion of some Arkansas school districts, naming the proposed site of 
a new school building for which an option was held.*^ The voters 
approved the proposals. 

After the election, however, the board of the new school district 
encountered difficulties in obtaining the property for the new 
school Because of this, the board eventually changed sites. Tax- 
payers and property owners sought to force the school board (o use 
the original site. 

The court sided with the school district. The matter of a dif- 
ferent site would not have affected the original vote on consolida- 
tion, the court ruled. The difference in sites was insignificant. 

In a 1964 Utah case, the Millard County School District board had 
published its school bond election notice in a newspaper, according 
to statutory re(|uirenient.''^ The notice stated simply that the funds 
were to go for "sch(>ol purposes.** At the same time, however, a 
brochure was published by the board that listed the projects for 
which the money was (o be spent. Most of the funds were to go to 
btiildiug a high school, with residual amounts to be spent for con- 
structing and remodeling grade schools in the districts. 

After the election, it became apparent to the board that the high 
school would cost more thati originally anticipated, leaving little 
or nothing for the elementary schools. The taxpayer/plaintiffs 
sought to enjoin the expenditure of such a large amount on the high 
school. 

The court refused to grant the injunction, ruling that the state- 
ments in the brochure accompanying the statutory notice were not 
misleading or misreprCvsentalivc. Furtheniiore, according to the 
court, the statements were not part of the statutory notice. The 
statutes only called for a notice of general purpose. The court found 
that: 

... it is inherent in the nature of the board's function in 
managing school district business that it have a broad lati- 
tude of discretion in order to carry out its objective of pro- 
viding the best possible school system in the most efficient 
and economical way.*^ 

In 1901, in Boyd v. MitchelU a school had been built by the dis- 
trict with the aid of public subscriptions.^ Solicitation literature 

STBales v. Orr, 367 S.W.2d 122 (Ark. 1963). 

«8Rick«r V. Board of Education oi MiJIard County School District, 396 R2d 416 (Utah 
1964). 
59W. ai 418. 
^Boyd, supra n. 52. 



had stated that the schoolhouse was to be used for the purpose of 
religious worship. When the board disallowed that use after find* 
ing that damage was being caused, the plaintiffs brought suit as 
trustees for the public, seeking to enjoin the directors from prevent- 
ing such use* 

Relying on the directors' statutory authority to control facilities 
belonging to the district, the court held that the directors* prohibi* 
tion of religious worship w^as within their power. The court ruled 
immaterial the claim that subscribers made contributions with the 
understanding that such use would be available. The pamphlets 
referring to such use also described the directors' power to control 
and protect the property of the district, the court held. 

In a 1914 Arkansas case, the citizens and taxpayers of a school 
district sought to prevent the school directors from allowing a lodge 
organization to use school facilities as a lodge hall.®^ The peti- 
tioners maintained that a state statute authorized directors to permit 
only private schools to make use of public school facilities. The 
court refuted this interpretation of the statutes, ruling that proposed 
remodeling plans would not interfere with the use of the school for 
Its original purpose. In so finding, the court upheld the exercise 
of the directors authority, implicitly denying the petitioners* de- 
mand that the voters should first give iheir approval for such use. 
General approval for use had previously been acquired by election. 
Specific approval was deemed unnecessary. 

In Baker v. Unified Sciiool District No. 346, Kansas voters and 
taxpayers sought in 1971 to prevent a school board from issuing 
bonds for a school building, though Ihe bonds had been authorized 
in a legal election.*^ The volets contended that the building was 
entirely different in construction and size from plans shown to 
them in brochures prior to the election and for which the bonds 
were authorized. The trial court dismissed the complaint. 

In affirming the trial court*s action, the Kansas Supreme Court 
ruled that the legislature had conferred power (in general terms) 
on the school district to select a site. Therefore, the board was au- 
thorized to acquire, construct, equip, and furnish a school building 
whenever it determined such actions necessary. According to the 
supreme court, the board had no funds to pay architects until the 
bonds were sold. The details of construction could not be finalized, 
therefore, and the brochure used prior to the election could only be 
general in nature. 

The Kansas Supreme Court cited several cases describing the 
•iCosI V. Shinauli, 166 S.W. 740 (Ark. 1914). 

<tt Baker v. Unified School Disiricl No. 346, 480 ?M 409 (Kan. 1971). 



teluctance of courts to intervene in matters of administrative dis- 
cretion. After examining the facts of the case, the court held! 

There is no allegation in the present petition of bad faith 
and no claim of arbitrary, capricious, or unreasonable con- 
duct by the board. No facts are alleged in the petition 
from which any of these may be inferred. No illegai acts 
ate charged. The purpose for which the bonds were voted 
still exists, has not been abandoned and there is no change 
in conditions which might render issuance of the bonds in- 
equitable. In the absence of such allegations the petition 
fails to state sufficient facts to constitute a justifiable 
claim.** 

Standing to Sue 

Without ever getting to the central issues of a case, past courts 
have sometimes questioned a plaintiff's right to bring an action. In 
some of the older cases, the taxpayer's right to bring action was 
challenged; two examples illustrate this "old view." 

In Scofkld V. Eighth School District, a taxpayer in a Connecticut 
school district objected to use of a schoolhouse for religious pur- 
poses even though the people had voted to allow such use." The 
taxpayer contended that the schoolhouse and furniture were being 
worn out because of the additional use. As a result, the taxpayer 
charged, he was liable for higher taxation than would otherwise 
have been the case. The court found this contention unwarranted. 
The plaintiff did not have school children, and school expenses 
were only levied on those who did. 

The court did, however, give the plaintiff standing in court as a 
member of a corporation. It based its rationale on the fact that the 
school was considered corporate property, subject to corporation 
law. As a corporation, the school could only possess properties 
specified by its charter and incidental to its existence. Since the 
incorporated school district was created f«)r the sole purpose of 
education, its properly should only be applied to that purpose, the 
court reasoned. Therefore, since the school district exceeded its 
authority by permitting use for a religious purpose, a corporation 
member who protested such action should be afforded equitable 
relief. The court granted the taxpayer an injunction preventing 
such use even though damages to him were slight. 

In a Kansas case, however, the court denied that taxpayer status 
created standing for an individual attempting to enjoin the use of 

Hid. »i 412. 
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a sclioolhouse for other than school purposes,^' Only a claimed 
injury to private, property^ where the taxpayer's children suffered 
damages to property left in a schoolroom, was held to enable Wm 
to bring action. 

A more modern case, Demers ColUnSf resulted in a surprisingly 
narrow view of standing. In this 1964 Rhode Island case, Demers 
(a seller of musical instruments) charged a school district with a 
violation of a state law for selling and renting musical instruments 
on its premises.^* The applicable statute read in partj 

Excepting the sale of school lunches under rules and regu- 
lations prescribed by the school committee of the town or 
city, no article shall be sold or offered for sale to public 
school pupils or teachers on any public school premises, 
nor shali any article be sold through the agency of pupiU 
in public schools.*' 

Demers first followed administrative procedure and received a 
hearing before the commissioner of education, who found no viola- 
tlon of the law. He appealed to the state board of education, which 
heard his appeal but upheld the commissioner. When Demers ap- 
pealed the board's decision to the state supreme court, that court 
found that the instrument salesman was not an aggrieved person 
and that he had received more than his share of hearings. The state 
board was only required to take appeals from aggrieved persons, 
the supreme court said, and there had been no finding that this 
plaintiff was aggrieved, adding: 

A grievance supposes a wrong, growing out of some infrac- 
tion of law, of which the aggrieved party has the right to 
complain .... It is our opinion that standing to invoke the 
appellate jurisdiction of the commissioner ... is established 
only by showing that the decision of the committee of 
which complaint is made adjudicated some right of the 
appellant and decided if adversely to him.^^ 

Tort Liability 

The following cases do not begin to run the gamut of tort law in 
general, but they provide examples of tort issues that may arise 
from granting the use of school property. 

In Smith d. Board of Educniion,^^ Mrs. Smith» an elderly woman, 

63 spencer, supra n. 56. 

«8D€mers v. Collins, 201 A.2d 47? (R.I. 1964). 
«iCEfi. Laws R. U 16-3S-6 (1956). 
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fell down some unlighted steps on her way to a community center 
room, the incident took place in the basement ol a high school 
building in Caney» Kansas. She sued the board of education col- 
lectivelyi its members Individually, the superintendent of schools* 
and the caretaker/janitor for her injuries. Her claim for damages 
was based on the contention that the janitor and the superintendent 
had failed to have the stairway lighted* Mrs* Smith claimed that 
such negligence was attributable to the board of education and its 
individual members, since the community center room was being 
operated by them, making them the room's proprietors, in effect. 

At the trial court level, the court dismissed the charges against 
the board and its members, but allowed the trial of the janitor and 
superintendent to continue. The jury found these defendants also 
not guilty. 

Mrs. Smith appealed the case, taking issue with the trial court's 
ruling that the board members had been engaged in a governmental 
function, subject to immunity from tort actions. 

The appeals court was forced to determine whether permissive 
use of a building Was a governmental function. The court went 
immediately to the statute authorizing boards of education to per- 
mit use of school buildings for community purposes. The court 
noted, however, that the statute simply indicated that the school 
board was acting with statutory authority. The statute did not, 
however* determine the question before the court, since govern- 
mental (unctions may be either mandatory or permissive. 

The court then sought the answer in cases that had tried to define 
proprietary functions. The courts, in these cases, had noted first 
that each case must be governed by its own particular facts. One 
definition held that it is proprietary action when a state (or one of 
its corporate creations) runs an enterprise that is either commercial 
in nature or is usually carried on by private individuals or private 
companies. Another rule described any activity in a private capa- 
city for the benefit of a city, governmental agency, or the people 
who compose it (rather than for the public at large) as "competi- 
tion." Under this rule, any agency engaged in such an activity 
could be ruled in competition with private enterprise and account- 
able for the torts of its employees. 

The plaintiff in this case argued that a $"5 charge for the use of 
the community room made the activity commercial because it added 
to profits that had accrued above' the expenses necessary to main- 
tain the room. The court conceded that a substantial amount had 
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accrued in the community room fund, but found the argument un^ 
convincing; 

We must not place a too narrow restriction on the use of 



the course of a year. School buildings ara maintained for 
educational purposes. Education embraces either mental^ 
moral or physical powers and facilities. Education is not 
limited to children. The le aged or the aged may also 
benefit. We would not say that a school board encourag- 
ing, or a school building used for, debate societies, musicals, 
future home makers, home demonstrations, etc., is extend- 
ing activities beyond those anticipated in our schools and 
educational system insofar as the activities do not interfere 
with the usual educational program and are not commercial 
ill nature.'^ 

The use of the building, the judge concluded, was a govern- 
mental function. 

Having disposed of that issue, the court turned to the plaintiff's 
next contention: that the board had waived immunity by taking 
out liability insurance. The court was again unconvinced. It held 
that only the legislature has the authority to waive immunity. 
Therefore, the court said, there must be an express statutory waiver 
before state agencies, operating in a governmental capacity, may be 
subject to suit. Furthermore, immunity is never waived or sur- 
rendered by inference or implication. Governmental agencies can- 
not do indirectly what they are not permitted to do directly, the 
court said. 

The court had now disposed of the claims against the board and 
its members, but the plaintiff still maintained that the trial court's 
instructions to the jury were in error. The trial judge had in- 
structed the jury that the plaintiff had been a licensee and, conse- 
quently, the only duty owed to Mrs. Smith by the superintendent 
and the janitor was to refrain from willfully, wantonly, and reck- 
lessly injuring her* Mrs. Smith maintained that she had been in- 
vited and, therefore, she was owed a jnuch higher degree of care 
from the defendants. The court agreed that invitees are owed a 
much higher degree of care, but it did not agree that Mrs. Smith was 
an invitee. The court determined that a person is an invitee if he 
goes to the premises of another **at the express or implied invitation 
of the owner and for their mutual advantage." The court refused 
to consider the $3.00 to be of any benefit to the owner and noted: 

Regardless of how designated, the transaction does not rise 

10/d, «i 575. 
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to the dignity of a rental, creating the relationship of land- 
lord and tenant. 

We can see nothing in the transaction other than a permis- 
sive use of the community room on the payment of $5,00 to 
reimburse the school district for the costs mentioned above. 



school district tne appellant was a mere licensee.^^ 

State governmental structure may sometimes be used to deter- 
mine tort liability. In Massachusetts a case arose in 1941 concern- 
ing use of school buildings by a fraternal organization. A school 
committee had established regulations authorizing the superin- 
tendent to rent the school halls and gymnasium. Accordingly, the 
superintendent rented the school facilities to a fraternal lodge. A 
member of the lodge, a man named Warburton, was injured in some 
undisclosed manner. Warburton sued the City of Quincy because 
the city treasurer had accepted the lodge organization's check and 
endorsed it over to the committee.'^ This action, the plaintiff con- 
tended, made the committee **agents of the city" and therefore the 
city was liable. 

**Not so!" said the court, after examining the city charter to de* 
termine the governmental structure. The committee members were 
public officials acting on their own under state regulations, the 
court ruled» and were not agents of the city. 

In a New York case» a boy was walking along a public sidewalk 
and fell down a coal shaft, which abutted the sidewalk. The shaft 
was on school property and the sidewalk was the responsibility of 
the city. In the ensuing suit for injuries suffered by the boy, (Les* 
^in t). Board of Education of City of New York), the court found 
that both the city and school board were liable for maintaining the 
shaft in a safe condition, specifically for placing barriers or warn- 
ing signs around it.''^ 



Many of the same principles that apply (u board authority in 
other areas of school management also apply to its discretion to 
lease or sell property. Courts often look first to the statutes for 
limits on board authority. As we have seen in other areas, the 
courts have tended to broaden their interpretation of the scope of 
discretion that they will grant to a board. 

In an old West Virginia lease case. Herald v. Board of Education, 

n/rf. ftt 577. 

72 Warburton v. Ciiy of Quincy. 34 N.E.2d 661 (Mass. 1941). 

^^Lcs$m V. Bwd of Educalion of City of New York, 161 E. 160 (1928). 
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the school district leased property to two individuals for the pur- 
pose of oil and gas production for one year and as long after that 
as gas or oil should l)C produced.'^ The court invalidated the lease 
in 1909, explaining lhat a schmil board is not a profit-making busi- 
ness corporation. 

The board, according to the court, is a quasi-public corporation. 
This quasi-public entity exists only under statute, having only the 
express powers given by statute and such powers as were abso- 
lutely necessary to exercise those express powers, the court said* By 
statute the board's revenues were to come from taxation. By impli- 
cation, however, the court hinted lhat a sale would be permissible, 
if the funds were to go to buildings. On the other* hand, however, 
a lease or partial sale was not allowed. 

A Louisiana court voiced concern over a board's ability to control 
the use of leased property. In this case» the Vernon Parish Board 
of Education leased part of school property to an individual so that 
he could erect a cafeteria catering to school staff and students.^^ 
The lease was for a term of ten years but contained no controls 
restricting the lessee's use of the property. The lessee actually in- 
tended to lease the land for the purpose of running a cafeteria, but 
the lease did not limit him to the specific use. 

As a result, the court nullified the lease. The court's ruling was 
based on the school board's loss of control over the use of the prop- 
erty. The court observed that if the use had been merely permis- 
sive, not for a set period of time, and not in an unconditional lease, 
the lease of property might have been acceptable. According to 
the court, the school could only lease property for some casual use, 
not prejudicial to nor inconsistent with the main purpose for which 
the property was acquired. 

In an Arizona case, the board not only did not profit from the 
lease, but it seemed to make a gift of the lease.^** * In February 
1951, Prescott School District No. 1, of Yavapai County in Arizona, 
leased one of its schools to the Prescott Community Hospital. The 
lease was for five years at an annual rate of one dollar. Prescott 
Community Hospital also had the right to renew indefinitely, in 
increments of five years. Probably in disbelief at the unusual lease, 
the hospital filed for a declaratory judgment determining the 
validity of the lease. 

The judges found that this was» in substance, a gift rather than 



tnierald v. Boarti o( Educaiion, 6S S.E. 102 (W. Va. \m). 
»s Presley v. Vernon Parish Board of Education, 139 So. 692 (La. 1932) » 
J«Prc*cotl Community Hospiial Commission v. Prescoll School District No. 1 of 
Yavapai County, 115 P.2d 160 (Ariz. 19^11). 
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A lease. They conceded that it was for a very worthy cause, but 
also ruled that it was entirely out of the scope of authority of the 
board. The court ruled; > 

School districts are created by the State for the sole pur- 
pose of promoting the education of the youth of the State. 
All their powers are given to them and all the property 
which they own is held by them in trust for the same pur- 
pose, and any contract of any nature which they may enter 
into, which shows on its face that it is not meant for the 
educational advancement of the youth of the district, but 
for some other purpose, no matter how worthy in its 
notion, is ultra vires and void." 

In an unusual Kansas case, certain persons had contributed 
money ,arid labor to build an annex to the schoolhouse in Wyan- 
dotte County. This addition was used as a clubroom and a stage 
for recitel^^J* 

When the annex was completed, the school increased its fire in- 
surance coverage to include the annex. The school subsequently 
burned down and the persons who had built the annex sued for 
their share of the insurance money in Blankenship v. Wyandotte 
County School District No. 28. The court ruled against the plain- 
tiffs, saying that it was beyond the school board's authority to 
make a binding agreement that the annex would be the property 
of the plaintiffs after it was completed^ Therefore, the court ruled, 
the property belonged to the board and it alone was entitled to the 
insurance proceeds. 

Courts also give broad latitude to boards in the ultimate dis- 
position of property-selling. A case in point is that of Blair v. City 
of Fargo, heard in 1969* In Fargo, North Dakota, a school board, 
after being advised that an old school was beyond renovation, also 
determined that the school was in an area of dwindling student 
population.^^ The board finally decided to sell the school building. 

Taxpayers challenged this move, arguing first that, since the 
title to the school property was vested in the City of Fargo, the 
board lacked the authority to sell the property. The court, after 
looking at the statutes that set up the Fargo board, disagreed. 

Under those statutes, the board had the power to purchase, sell, 
exchange, and lease school buildings for school purposes. The 
plaintiff contended that the sale of the property to the county was 
not for "school purposes." The court ruled ultimately that this in- 

TBBlAnkenthip v. School District No. 28 of Wyandotte County, 15 PJM 438 (Kan. 
T9BUir V. City of Fwgo, 171 N.W.2d (N.D. 1969). 
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ierpretation was "unreasonable'* because it would block any dis- 
position of old, useless property. 

A Afanitowoc, Wisconsin, case involved a 1930 controversy over 
whether the city or the board of edueniion could control the dis- 
position of school buildings,^*^ 

The Manitowoc Board of Education had turned over one of its 
buildings to the local board of vocational education, fhc council 
of the City of Manitowoc argued that the city was the sole organ- 
ization that could determine the use to which the school building 
could be put. 

The court disagreed, finding that state statutes legally empowered 
boards of education to possess, maintain, control, and manage 
school property. Furthermore, in setting up local boards of voca- 
tional education, state statutes had required that existing school 
buildings be used as far as practicable. The court concluded that 
the boards had acted within their legal authority and ruled that 
the city council had no legal say in the matter. 

Conveyance-Leaseback and Lease Purchase 

The recent dilemma faced by school boards in obtaining funds 
for school building construction is well known. Tfiis familiar crisis, 
caused by repeated rejection of school bond issues, has caused 
board members to turn to other methods of obtaining school build- 
ings. One of the more popular methods has been conveyance and 
leaseback, a method that has been sanctioned by state legislation. 

In a complicated case involving the constitutionality of the Illi- 
nois Public Building Commission Act, the Illinois Supreme Court 
was called on to determiiie whether a proposed construction pro- 
gram of the Chicago Board of Education, under the act, violated 
the school code.*^ 

The act provided that several municipal corporations that had 
joined in the organization of a public building commission could 
donate their property to the commission. Further, under the act* 
they could convey the property fo the commission with a ''reverter" 
clause that described the reversion of the property to the transferor 
when all revenue bonds had been paid <^ff. I he Illinois Public 
Building Commission Act also provided that the commission could 
erect buildings on the property and rent them to public agencies 

1930)''^^ ot Manitowoc v. Board of Education of City of ManiioKoc, 229 N.W. 652 (Wis, 
-^JPeople ex, reL Siamos v. Public Building CommjMlon of Chicago, 238 N.E.2d 390 
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for periods of up to twenty years, provided the lessees bore the 
maintenance costs. 

The court looked to see if this act could be reconciled with the 
school code. In giving powers to the Chicago board» the school code 
did not make those powers exclusive, the court said. The board 
could exercise all other proper, necessary powers for the main- 
tenance and development of school systems, provided they did npt 
conflict with powers oUiiined in the school code that applied to 
other school districts. 

The court noted that the code allowed other school districts to 
lease administrative space from public building commissions. There- 
fore, the court ruled that the code allowed the Chicago board to 
avail itself of the Public Building Commission Act. 

A case in Iowa concerned what might be called lease and lease- 
back.*^ This case centered around a very crow^ded commtmity 
schoors search for additional space. Classes were being held in the 
lunchroom, garage, boiler room, and gymnasium. 

The board of the school was faced with three alternatives: con- 
solidation, paying tuition for high vSchool students who would be 
sent to other districts^ or building additional space* They chose 
the latter and held four bond elections I)etween 1960 and 1964 to 
obtain funds for the building of additional facilities* None of the 
issues passed by the required 60 percent. Consequently, the board 
entered into three written agreements with a corporation. 

The first agreement leased land adjacent to the school to the cor- 
poration for $25 an acre. In the second instrument, the corpora- 
tion leased twelve movable building-sections— the components for 
seven additional classrooms — to the school for a period of five years, 
at an annual rent of $21,912. All the classrooms were to be placed 
under (me roof on a single ctmcrete base on the land leased from 
the district. This instrument also contained an option to renew 
the rental, at $10,956 a year. The third agreement was an option 
giving the district the right to purchase the structure for $14,000 
at the end of five years.**^ 

At this point, there began a series of protestations and delibera- 
tions that produced an ' on-again, off-again*' effect. Residents of 
the district protested the agreements and appealed the actions to 
the coimty superintendent, who did not approve the agreements. 
When the district appealed this decision to the Iowa State Board of 



MPorler v. Iowa Su\t Board of Public Insuuclion, 144 N.W.2d 920 (Iowa 1966), 
8SW. at 922. 
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Public Instruction, the board overturned the superintendent's rul- 
ing and reinstated the leases. 

Taxpayers challenged this decision in court, charging that the 
state board had exceeded lis jurisdiction and therefore acted il- 
legally. The trial and appeals court found that the district had 
gone considerably beyond its statutory authority. The statute 
specifically held that a board could only cjuploy a teacher or rent 
a room when there were ten children without a schoolhouse.^^ Thf'. 
appeals court held that the leases attempted to do what the board 
could not do directly, since the voters had refused four times to 
authorize bond issues. 

A 1%5 statute, passed too late to help the school district in this 
case, provided that a district could make twenty-year time con- 
tracts for the rental of buildings to supplement existing facilities. 
This authority included the power to make lease purchase agree- 
ments. Under the statute, authority to engage in any of these ac- 
tions rested on the approval of 60 per cent of the voters. 

In a Kentucky case, the City of Bowling Green and the Bowling 
Green Independent School District tested the legality of a convey- 
ance-leaseback arrangement.*' The court examined the Kentucky 
statutes and found that it was legal for the school to convey and 
leaseback. In addition, the court held, it could do this regardless 
of the financing of the construction. (In this case, the city had 
financed the construction with its own bonds.) 



Courts are often called on to interpret clauses in deeds that origin- 
ally granted land to school districts. There is an extremely broad 
variety of both clauses and treatment of these clauses by the courts. 
The following cases represent some of the situations faced by boards 
and the reactions of the courts. 

Possibly the most common clause in these deeds is a "reverter * 
clause that causes the property to revert to the grantor, or his suc- 
cessors, when a board of education abandons the property. Courts 
are often faced with the problem of determining what constitutes 
abandonment, as in a 1970 North Dakota case, Bnllanlyne v. Ned- 
rose Public School Districl No. 4.^^ 

The defendant .schw)l district acquired the properly in 1910 by 
a deed that contained the following clause: 

fi*!d. at 924. 

^"'City of Bowling Grern v. Board of Education of Bowling Green Indcpendenl School 
r>huku 413 S.W.2d 243 iKy. 1969). 
^''BaHaniync v. Nedrosc Public School Dislrlcl No. 4. 177 N.W.2d 551 (N,D, 1970). 
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In Ihe event that should the above described property be 
abandoned for school purposes at any future time* the 
title to this property is to revert to T. F, Renwald or his 
heirs. 

The school district had ceased to hold classes on the property 
ten years prior to the court case, though it continued to use the 
building for storage of school property. During this time the school 
district had also leased the property to a church. 
^ Ballantyne, the plaintiff, brought action to give him undisputed 
• title to the property as the holder of quitclaim deeds" granted by 
the heirs of T, F. Renwald. The plaintiff pointed out that the 
property was no longer being used for school purposes and claimed, 
therefore, the land had reverted to him. 

The trial court found that the property had, indeed, been aband- 
oned for school purposes and agreed that Ballantyne should be 
given a fee simple title to the property in question* However, on 
appeal, the Supreme Court of North Dakota ruled: 

We believe that the action of the school board in the case 
before us in using the old school building for storage of 
the school district s equipment and supplies evinces an in- 
tention to continue to use the school building and land in 
question for "school purposes" and does not amount to an 
abandonment so as to invoke the reverter clause in the 
deed.*^ 

In Colorado a court action raised issues of both abandonment and 
forfeiture of a lease by a school district.*^ The Panuccis, whose 
predecessors in 1920 had leased land to the school district's pre- 
decessor for ninety-nine years, in 1966 asked the court to resolve 
formally the disputed claims to the property. The original lease 
carried the following provisions: 

. . . said premises being leased for the purpose of enabl- 
ing the party of the second part to erect thereupon a public 
school house and appurtenances, and to use the demised 
premises for such purposes only. . , . The party of the sec- 
ond part shall not . . . use or permit the premises to be used 
for any purpose except as a schoolhouse, without the writ- 
ten consent of the party of the first part. A violation of 

- «TA <iultcU!m deed Is a deed which operates by way of a release. U h intended to 
pa$s anv title, interest, or claim which the grantor may have in the premises, but doea 
not profeas that such a title is valid or that it contains any watranty or covenan;^ for 
title. A fee simple absolute title is an estate vested absolutely to the guarantee and his 
heira without any limitation or condition. 
S^Ballantyne, supra n. 86 at S53. 

fi^School District HE-2 (J> v. Panucd, 490 P.2d 711 (Colo. 1971). 
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any of the covenants herein contained shall result in a for- 
feiture of this lease at the option of the party of the first 
part...^^ 

By the time the lease was executed, the school district had al- 
ready constructed an elementary school building where classes 
were held until 1963. In 1963, however, the school was boarded 
up when the district was reorganized and absorbed into a larger 
school district. Controversy whether the building was used for 
storage between 1%3 and 1966 was still raging when suit was 
brought in 1971. 

The courts were asked to determine whether the school district 
had abandoned or forfeited the property. Both trial and appeals 
courts agreed that the school had not abandoned the property. The 
appeals court held that 

. . . abandonment can be found only where there has been 
proved a clear intent to abandon, and this intent cannot be 
presumed from or proved solely by the fact of nonuse for 
a period less than that set by the statute of limitations.^^ 

Still left to be decided, however, was whether the lease had been 
forfeited. The appeals court observed that forfeiture clauses in 
commercial leases must be strictly construed or a lessee might be 
unfairly deprived of his investment because of some technicality. 
In this case, the court noted that the lease was a gift lease and 
studied the terms to see if conditions for lease termination were 
present. Th? court found that the lease "gives no indication that 
an incidenUt of the building for storage only would fulfill the 
purpose requ.^'tent intended or contemplated by the parties." 
The court conelu led: 

. . . althougli forfeitures are not looked upon with favor, 
where the default is clearly established under express for- 
feiture provisions in the lease, lessors are permitted to ex- 
ercise their power of termination.^* 

On this basis, the court concluded that the school had, in fact, 
terminated the lease and forfeited the property. 

BouhceU V. County Board of Education of Escambia County, an 
unusual Alabama case, concerned the original grantor of property 
to a school board. After the grantor had given the property to the 
board, he regained use of the property for one summer t6 let a 



w/rf. at 712, 
it 713. 
MW. at 714. 
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minisier hold services in the schaol.^^ The property was then con- 
veyed to the daughter of the grantor, v»'ho claimed he was again 
(he owner because of a reverter clause in the original grant to the 
school. 

The court disagreed, ruling that possession had remained in the 
board of education, even though the original gra?itor liad been given 
the use of the property for the summer. 

Looks are sometimes deceiving with regard to property owner- 
ship. Even when a school district may appear to have abandoned 
a piece of property, it may still hold the title through some other 
action. This situation occurre<l in a Kansas case, WaUon v. Unified 
School District No. 383,°^ a case brought to court in 1969. 

Walton centered aroutid a disputed claim to a property title. As 
it happened, both llic original grantor and the grantee had passed 
the property along to heirs. 

The original property owner's heirs granted use of the land to 
yet another party. At the same time, the school district had passed 
along use of the land as well. 

The actual case arose w^hen the grantees of the owner's heirs sued 
the school district's successors in an attempt to acquire the land. 
When the case was examined by the bench, two pertinent facts 
were uncovered: (1) The land in question had ceased to be used 
as a school in 1937, and (2) the action commenced in 1965, twenty- 
eight years later. 

Title to the land was awarded to the school district by the court, 
by virtue of adverse possession* The court ruled that the deter- 
mination of adverse possession was a question of fact. That deter- 
mination, if based on competent evidence, could not be disturbed 
on appeal, the court said. 

The court pointed out that the real owner of the land had to be 
aware that a claim disputing his ownership was being made. In 
addition, the court said, any acts constituting adverse possessions^ 
had to be open and obvious to all persons with claims on the prop- 
erly. These things being done, and with no action by the real 
owner in twenty-eight years, title to Ihe property w^as awarded to 
the **new" claimant on the grounds of adverse possession. 



»3Boulwell V. County Board ol Education of Escambia Counly, 12 So. 2d 34^ (Ala. 
1943). _ ... 

«*WaIion V. Unified Schooi Disdicl No. 383. 454 P.2d 469 (Kan. 1969). 

^'^Adver&e possession is a method of acquisition o( title by possession for a i^tutory 
period under certain conditions. Some of these conditions may be thai the occupanl hold 
the properly in an open and notorious manner and that he intend lo claim and hold the 
properly in opposition lo the real owner and the whole world. Some states require that 
ihe occupanl also pay taxes on the land. 
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DisposUion of Property to 
iSegregated Private Academies 

The opening of numerous white academies following court- 
ordered desegregation in the late sixties has led to some recent liti- 
gation* Some southern school districts leased or sold excess school 
facilities to these segregated academies and subsequently had these 
dispositions challenged in court. 

In Jefferson County, Alabamat the setting for a great deal of 
desegregation litigation, the City of Brighton purchased a school 
building from the county and subsequently leased it to an all-white 
academy. Plaintiffs challenged this action in a United States dis- 
trict court in an attempt to enjoin the city from leasing the property 
to the academy.^** The plaintiffs argued that the lease violated the 
equal protection clause of the Fourteenth Amendment. After a 
preliminary hearing, the district court offered its opinion that the 
lease was indeed probably invalid. The city then sold the school 
to the acadeniy. 

When the plaintiffs challenged this action, the court held that 
the sale was valid. On appeal, the Fifth Circuit Court of Appeals 
disagreed: 

The law is settled that no matter how neutral a piece of leg- 
islation or official action appears on its face, if its practical 
effect is to place a burden on one racial group, then such a 
burden constitutes a denial of equal protection.^^ 

The court further noted: 

It has long been settled that when a statute or official ac- 
tion has the effect of discriminating between racial groups 
it is constitutionally suspect . . . and the State must come 
forward with a valid and compelling State interest to 
justify its action.^* 

In this case the court found that the city not only had failed to 
demonstrate a compelling state interest, but also it had acted in 
bad faith by selling the building after having been told that leas- 
ing the school was probably unconstitutional. The sale was 
voided.®^ 

In a subsequent Mississippi case, a school board claimed it had 
no knowledge thait the persons to whom it had sold property would 
use it as a segregated academy. The Fifth Circuit Court of Ap- 

»«Wright V. Cily of Brighton, 441 F.2d 447 (5th Cfr. 1971). 
»7U «t 450. 
at 452. 

MS« also Craves Board of Education, 465 F.2d 887 (5th Cir. 1972). 
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peals again invaltdatecl this sale on the same. basic grounds as the 
Alabama case but expanded the scope of that case somewhat. 

The board claimed it was not aware that those who purchased 
the building wouhl practice racial segregation. The court noted, 
however* that the board was aware of local and statewide move- 
ments to avoid desegregation by forming private schools. For this 
reason, the board was negligent in making no effort to investigate 
or consider the **patently obvious*' possibility that the properly 
might became a segregated academy. The court declared: 

, . . (Slchool boards are charged with the affirmative duly— ^ — 
to take whatever steps might be necessary to bring about 
* a unitary educational system which is free from racial dis- 
crimination. . . . That duty includes making some sort of 
reasonable investigation of prospective purchasers when 
school property is sold in an area where it is common prac- 
tice to establish all white private schools as a response to 
court-ordered integration.^^* 

The conrt initially voided the sale. However, after a rehearing, 
it approved the sale but enjoined the new owner from using the 
property to operate a segregated school, 

A Mississippi federal district court upheld the sale of school 
board property to a purchaser who disavowed any intention to de- 
vote the property to the use of segregated private schools.*^* In 
this case the purchaser testified he intended to use the property 
for farming operations, general offices, warehouses, and shops. The 
court approved the sale on the condition that a reverter clause be 
placed in the deed to the effect *'that should the purchaser or any- 
one succeeding him violate the covenant by using the property for 
a racially segregated private school, the title would revert to the 
grantor.''^^^ 

The Fifth Circuit Court of Appeals also approved a Florida 
school board*s plan to close two elementary schools and sell the 
land. The evidence sufficiently supported the board's contention 
that the action was taken because of increased traffic and the com- 
merciali/ation of the area and not for racial reasons.*^* 

Constitutional Issues 
Not surprisiDgly, _^^dlen ??.hooI. buildings in- 

volve constitutional issues such as freedom ot speectT or Jue pro- 

looMcNeal v. Tate County School DUtrlcu 460 F^d 568 ( 5th Cir. 1972). 
10 1 W. at 571. 

. l<>2Taylor v. Coahama County Schoot District, 345 F. Supp. 891 (N.D. Mt&a. 1972). 
103/rf. ai 892, 

l04Enu V. Board of Public Instruction. 46S F.2d 878 (5th Cir. 1972). 
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cess» the courts apply the same doclrines as those set forth in con- 
temporary landmark decisions on constilutional issues, For in- 
stance, the clear and present danger test applied in LiebermHrt v. 
Marshall,^^^ and other cases, infra, is a concept that was first pro- 
pounded in dissenting and concurring opinions of Justices Holmes 
and Brandeis* The landmark cases that defined the doctrine of- 
clear and present danger*^*^ were Dennis v. United Slates,^*''' Yates 
V. United States,^'^'^ and Brandenburg v. OAm.^^^ 

Another pervasive doctrine in the area ot freedom of speech is 
the notion of weighing state interests against a claimed constitu- 
tional right. For instance, in the recent case of Grayned v. Rock- 
ford, the Supreme Court held that, although school property may 
not he declared off limits for political activity, such activity may 
be prohibited if it materially disrupts class work, involves sub- 
stantial disorder, or infringes <m the rights of others.^ 

Still another doctrine that runs through the First Amendment 
cases is that, once a public agency opens its doors to let organiza- 
tions engage in activities, it may not discriminate as to who may 
use the prejnises inercly on the basis of the content of those activi- 
ties. A recent United States Supreme Court case. Police Depart- 
ment V. Mosleij,^^^ held (hat the state may not prohibit some kinds 
of speech discriminatorily without substantial justification. In 
Moslexj, an ordinance permitted peaceful labor picketing near 
sch(Ki)s but forbade all other peacefid picketing. The Court held 
that this discrimination, based on content of expression and not on 
objective considerations of time, place, and manner, violated equal 
protection. 

I he following section reviews some recent and not-so-recent cases 
dealing with constitutional issues of freedom of speech, due pro- 
cess, freedom of assembly, equal protection, and freedom of reli- 
gion involved in granting or denying use of school property to three 
kinds of nonstudcnt groups: subversive groups, teachers associ- 
ations, and religious groups. 

Use Btj Subversive Groups 
A trilogy of ( alifornia cases traces the attempts of the Califor- 
nia Legislature to keep subversive groups from using school facili- 

lO^Lif barman v. Marshall, 236 So. 2d 120 (Fla. 1970). 

^'^^A delaiied discussion o! the clear and present danger test as set forlH in these and 
subsequent ca^e* is beyond the puniew of ihis paper. The subject has been discussed 
exhaustively in many irealiwis and law review articles. 

I'^^DennJs v. United Slater, ^1 U.S. 4^ (1951). 

1 08 Yates V. United Slates, 3Si U.S. 298 (1957). 

l"i'Brandenburg v. Ohio, 395 U.S. 444 (1969). 

tt^Crayned v. Rockford, 408 U.S. m (1972). 

iJiPoUce Department v. Mosley, 408 U.S. 92 (1972). 
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ties for meetings. To do this, the legislature added sections to the 
California Civic Center Act (encountered earlier in Ellis^^^), 

The first case, Danskin v, San Diego Unified School District has 
subsequently been widely quoted as authoritative in many juris- 
dictions,^^* In Danskin, the California Supreme Court interpreted 
the California Civic Center Act and struck down part of it as un- 
constitutional. Section 19432 of that act, as it then stood, provided 
that: 

Any use, by any individual, society, group, or organiza- 
tion which has as its objective or as one of its objects, or is 
affiliated with any group, society, or organization which 
has as its object or one of its objects the overthrow or the 
advocacy of the overthrow of the present form of govern- 
ment of the United States or of the State by force, violence 
or other unlawful means shall not be granted, permitted, 
or suffered. 

The act went on to define a subversive person. In addition, per- 
sons applying for use of a school building could, under the act, be 
required by a board to file an affidavit. The affidavit gave ev- 
idence proving the applicants were not part of a subversive ele- 
ment, as defined in the act. 

In Danskin, applicants for the use of a school auditorium, mem- 
bers of the San Diego Civil Liberties Committee, refused to comply 
with a local board resolution. Specifically, the hoard required 
f^em to sign an affidavit that slated, in part: 

I do not advocate and I am not affiliated with any organ- 
ization which advocates or has as one of its objectives the 
overthrow of the present government of the United States 
or of any State by force or violence, or other unlawful 
means. 

When the application was denied, the Civil Liberties Committee 
appealed to the Supreme Court of California for a writ, declaring 
parts of the Civic Center Act unconstitutional and directing the 
board to allow them the use of the auditorium. 

The court, in reaching its decision, followed contemporary Su- 
preme Court doctrine in applying a "clear and present danger" test 
to freedom of speech and of peaceable assembly, rights protected 
by the First Amendment of the United States Constitution. These 
freedoms are also protected against state action by the Fourteenth 
Amendment. The court rided that to deny a person or organization 

ii^EUis, supra n. 36. 

liaOanskin v. San Diego Unified School District. 171 P.2d 885 (Cal. 1946). 
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these freedoms hecause of certain convieJions or affiliations, the 
state first must show that the exercise of these freedoms presents 
a clear and present danger of bringing about substantive evils. 

After reviewing a number of United States Supreme Court cases, 
the California court determined Ihe governing principle was that 
**the substantive evil must he extremely serious and the degree of 
imminence extremely high before utterances can be punished,"**^ 

The couTt further noted that, prior to passage of the California 
Civic Center Act, the state was not re(|uired to open its school 
buildings for public use. Having opened its doors under the act, 
however, the state could not arbitrarily or discriininatorily pro- 
hibit certain persons froni holding meetings. 

The court ruled that, since the state cannot compel ''subversive 
elements' directly to renounce their convictions and affiliations, 
it cannot make such renunciation a condition regulating the priv- 
ilege of free assembly in the school building. Furthermore, since 
it is unconstitutional to prohibit these persons from exercising their 
rights of free speech and assembly* the court ruled it is also uncon- 
stitutional to require proof from persons and groups that they are 
not "subversive elements/* 

Following the Danskiri decision, the California Legislature began 
revision of the unconstitutional sections of the Civic Cenler Act, 
trying to bring them within the limits set forth in Danskin. The 
new section, 16564, gave as a prohibited use "any use , , , for the 
commission of any act intended to furiher any program Oi move- 
ment, the purpose of which is to accomplish the overthrow of the 
government . . . by force, violence or other unlawful means, . , ♦ 
An accompanying section, like tlie one in Danakin^ required an 
oath to the effect that the applicani organization does not advocate 
the violent or unlawful overthrow of the government and that the 
grodp is not a ComnuinisI action organization or a Communist 
'*front" organization. 

\n ACLU of Southern (California Board of Education of City 
of Los( Angelen, in 1961, the California Supreme Court found that 
these revised sections suffered from the same basic defects as those 
the court had struck down in DanskinJ^'* It was also apparent to 
Jhc court that these sections had been drafted in an attempt to cob- 
form with posi^Danskin decisions by the United States Supreme 
Court in tlie area of subversion and freedom of speech. 



n4M. M 890. 

• iMmedcan Civil Liberties Union of Southern California v. Board of Education of 
City oi Los Angeles, 359 P.2d 45 (Cal. 1961). 
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In particular, the school board in this second case relied on 
Dennis v. United Stales,^^'^ which they claimed relaxed the clear 
and present danger rule. The court, however, insisted that Dennis 
must he read in conjunction with Yaies ik United SMes,^^^ a case 
(hat distinguished^ as had Danskin, between (he advocacy of and 
the teaching of concrete aclion for the forcible overthrow of gov- 
ernment (not protected by the First Amendment). General doc- 
trinal advocacy, according to the court, was too far removed from 
concrete action to warrant restriction. The reference to the Com- 
munist party was also found to be unconstitutional since it directly 
restricted freedom of speech. 

The third California case, ACLU of Southern Calif ornia v. Board 
of Educalion of City of Los AngeleSf in 1%3, involved a school 
board rule designed to satisfy the Danskin case."^ The crux of 
Danskin had been the required oath, aimed not at (he use to which 
the property would be put, but at barring certain organizations 
from use because of their political beliefs. The statute obviously 
ignored the fact that such an organization might desire to use the 
properly for a legitimate purpose. 

In this third case, the Board of Education of the City of Los 
Angeles had issued a rule that stated: 

1316. State of Information. Each person or group re- 
questing the use of the premises for a Civic Center Activity 
snail as a condition for the issuance of the permit file the 
following statement: 

*'The undersigned states that, to the best of his knowl- 
edge, the school property for the use of which applica- 
tion is hereby made will not be used for the commis- 
sion of any act which is prohibited by law, or for the 
commission of any crime including, but not limited to, 
the crime specified in Sections 11400 and 11401 of the 
California Penal Code. I certify (or declare) under 
penalty of perjury that (lie foregoing is true and cor- 
rect.** 

The Southern California American Civil Liberties Union, like the 
San Diego ACLU in Danskin, refused to sign this statement to ob- 
tam the u$^ school facilities. They claimed that it constituted 
prior censorship and prior restraint on free speech, which was not 
justified by a clear and present danger. 



tllDennls, iupra n. 107. 
itsYaies supra n. 108. 

• •"American Civil Liberties Union of Soulhern California v. Board oi Education of 
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The California Supreme Court disagreed that this rule was a 
prior restraint» since it did not require a person to submit what 
would be spoken or demonstrated ahead of time. Rather^ the court 
maintamed/the statement required only self-censorship. Further- 
more, the court found that some types of prior restraint are legit- 
imate« such as requiring that some movies be reviewed ahead of 
time. 

The court concluded that this rule had a legitimate purpose, was 
not directed at limiting freedom of speech, and focused on the use 
to which the facilities were to be put, rather than on the nature of 
an organization. In upholding the rule, the court observed further 
that the rule did not require applicants to disclose their qualifica- 
tions» beliefs, or past activities. The court concluded, therefore, the 
rule did not subvert presumptions of innocence or invert the burden 
of proof. Nor was the rule too vague, broad, arbitrary, or unrea- 
sonable, in the court's view. 

The notion that, once an institution opens its doors to the public* 
it cannot discriminate among groups on the basis of political beliefs 
has been expressed in many cases. In an earlier case, Ellis t>. Dixon, 
however, the United Stales Supreme Court refused in 1955 to over- 
turn a New York City board's decision to deny a permit to the 
Yonkers Committee for Peace (YCP).*2o president pf the YCP 
brought an action to compel the local board of education to permit 
his organization to hold a forum in a local schoolhouse. The YCP 
charged that the board had allowed unspecified organizations to 
use the school building for public assemblies and discussions. 

The Court, in a very brief opinion, refused to hear the case, de- 
scribing the allegations as "too vague** to permit adjudication of 
the constitutional issues. The Court ruled that the plaintiffs would 
have to allege that the board had permitted similar organizations to 
use the school property for similar purposes in order to properly 
raise the question of constitutionality. 

In a successor case two years later, the same committee brought 
a petition to review the commissioner of education*s denial of school 
facilities to the YCP.^^* This time, petitioners had placed adver^ 
tisements in Communist publications, and they had refined their 
arguments since their attempt to get a hearing before the Supreme 
Court. - ^ ■ - ^ 

The board claimed the YCP would have to charge that the other 
organizations using school facilities had also caused strife and dis- 
sension In the community, in order for the YCP to be considered in 

laoEllis V. Dixon. 349 U.S. 453 (19S5). 
UIEIIU V. Allen, 165 N.Y.S. 625 (1957). 
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the same **clas.s" as these groups. The New York court disagreed, 
ruling a school board cannot discriminate against an organization 
merely because it or part of the public was hostile to the organiza- 
tion. 

The court further held that, to bar such a group, the board would 
have to provide fair proof of a clear and present danger^ and that 
public disorder and possible damage to school property would re- 
sult from the proposed use. 

East Meadow Concerts Association v. Board of Education of 
Union Free School District No, 3, County of Nassau is a more re- 
cent case»*" The concert association had made use of the East 
Meadow, Long Island, high school auditorium for ten years. In 
June 1%5, following its usual procedure, it gave the school its list 
of upcoming concerts, and the school gave permission to hold them. 

Later, however, the school withdrew permission to use its facil- 
ities for a concert because it featured folk singer Pete Seeger. The 
board spoke critically of Seeger's recent trip to Moscow and his 
singing songs critical of American policy in Vietnam. Because of 
Seeger*s ^'highly tontroversiar* stature, the board .said, there was a 
danger that his presence at a concert might provoke a disturbance, 
(n the board's view, such a disturbance could result in damage to 
school property* 

The courL found that the state does not have a duty to make 
school buildings available for public gatherings, but if it did so, it 
must continue to. do so impartially. Once its doors were so opened, 
the stale was bound by the restriction implied in the United States 
Constitutioui article I, secticm 11. The court also observed that 
the expression of controversial and unpopular views is precisely 
what is protected by federal and state constitutions. To Exercise 
prior restraint on expression^ according to the court, the board must 
demonstrate on the record that such expression, without itself be- 
ing lawful» would ''immediately and irreparably create injury to 
the public weal." 

In Lfeberman v* Marshall, a Florida court found such grounds,*^* 
That case involved an appeal to dissolve a temporary injunction 
against members of Students for a Democratic Society (SDS). The 
iiijiinctiqti had enjoined them from holding meetings or rallies in 
buildings at Florida State University. ' . . . 

The court determined that, under the clear and present danger 
lest, a college, university, or public school may deny a campus 

t^2£asi Meadow Concerts Association v. Board of Education of Union Free School 
District No. 3, County of Nassau. 219 N.E.2d 172 (N.Y. 1966). 
i23Licb€rman, supra n. 105. 
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group access to a building if it appears that the group, in using the 
building, would advocate or attemptr 

(1) Violent overthrow of the Covernnient of the United 
States, the State of Florida, or any political subdivision 
thereof; 

(2) Willful destruction or seizure of the institution s build- 
ings or other property; 

(5) Disruption or inipairmeht by force of the institutions 
regularly scheduled classes or other educational function; 

(4) Physical harm, coercion, intimidation or other invasion 
of lawful rights of the institution's officials, faculty mem- 
bers or students; or 

(5) Other campus disorders of a violent nature.*^^ 

The issues in this case centered first on whether the injunction 
was legally sufficient at the time it was issued, and second, whether 
SpS meml^ers had a constitutional right to use the Florida Room in 
the University Union, regardless of university rules or decisions. 

The university only permitted recognized organizations to use 
its facilities, and it had not officially recognized SDS. In addition, 
the university charged that the sole purpose of the requested meet- 
ing was to force a confrontation with the university. 

^^^"^^^^ ^'^^ *^o"rt acknowledged that the 

SDS members had not been given notice or hearing before the in- 
junction was issued. The court ruled, however, that although nor- 
mally such an injunction would be invalid, it was valid here be- 
cause there was no time fo notify SDS: the injunction was issued 
while the meeting was taking place and property damage was im- 
minent, according to the court. 

School authorities were not required to go to court at the earliest 
possible moment to secure an injunction, the court decided. The 
time customarily devoted to giving notice or allowing hearings had 
been taken up in alleged negotiation between the university and 
SpS. Because of the supposed imminence of violence, injury, and 
d^amage, the court ruled the lack of notice was justified, though 
there was some question later whether the negotiations had actually 
taken place. 

Although the court went through an extensive review of freedom 
of speech cases including Danskin,^^*^ Tinker v. Des Moines Inde- 
pendent Community School Districi^^'^ and Brooks t>. Auburn Uni- 



*2*Dan$kln> iupra n. 113. 
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versUy,^^^ it concluded the facts showed that SDS was trying to 
provoke a confrontation with the university by occupying the 
room. The court stated: 

The State and its citizens through their University and 
public school officials have a valid interest in the orderly* 
peaceful, and nondisruptive operation of the University 
system. . . . Restraint may be imposed where necessary, to 
preserve the safety and order of the campus community 
and prevent interference with pursuit of educational ob- 
jectives; behavior susceptible of such restraint includes 
seizure of a portion of a campus building, and conduct 
which may without exaggeration be termed disruptive, 
contemptuous, defiant, highly visible and provocative, in- 
tended to bring about a confrontation* ann carrying with 
it the virus of violence.*^^ 

Using a balancing test, the court concluded: 

When the interest of SDS members in seizing a portion of 
a campus building in open defiance of known University 
regulations is balanced against the need of the University 
to maintain order and respect for fair rules, and its need to 
pursue educational goals without undue disturbance, ii is 
apparent that the equities clearly lie with the University 
and that the activities of SDS and its members fell beyond 
the limits of protected speech under our State constitu- 
tion.^*^ 

Use By Teachers Associaiions 

Constitutional issues have been raised in some recent cases in- 
volving the rights of teachers associations to use school facilities. 
A Florida court was one of the first courts to face the issue. The 
case of *Dade County Classroom Teachers Association v» Ryan in- 
volved the struggle of a teachers association to become the sole bar- 
gaining agent of a school. The appeals court said that statutes did 
not permit a union to be sole bargaining agent unless all the teachers 
had agreed to lei it act as their agent.*^ 

As a sidelight to the case, the court allowed the use of school fa- 
cilities by unions, but warned that no exclusive right to use of the 
facilities could be granted. The court held: 

We see no objection to the School Board allowing the In- 

tVBrooU V. Auburb University, 296 F. Supp. 188 (D.D.C. 1969). 
i^SUeberman, supra n. 105 at 126. 
|4»M. at 128. 

I^Dade County Classroom Teachers A»oc)atJoR, Inc. v« Ryan, 225 So. 2d 903 (Fla. 
1969). 
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tervenor the use of interschool mail facilities or bulletin 
board space, or furnishing it teacher lists and giving the 
right to hold meetings on school property to Intervenor and 
its members, so long as the same privileges are afforded all 
teachers or their collective bargaining organizations not 
aligned with Intervenor; always provided any of siich 
privileges or considerations are subject to cancellation by 
*he School Board a I any time in its sound and sole discre- 
tion.*'* 

Although the court did not specifically cite constitutional prin- 
ciples, it implicitly accepted the principle against discrimination. 
It is possible, however, that, if state statutes allowed exclusive bar- 
gaining agents, this court would have granted exclusive rights to 
use school facilities. 

Two case^ have disagreed with Da^e. In a Colorado case, Local 
858 of American Federation of Teachers v. School District No, 1,*'^ 
the AFT local, \yhich lost the representative election* sued the 
school district. In its suit, the AFT local claimed the school dis- 
trict's refusal to let the union use certain facilities violated the 
constitutional rights of the union and its members. The union 
that was successful in the representation election, the Denver 
Classroom Teachers Association (DCTA), intervened, officially 
coming into the suit as part of the plaintiff's case. 

The specific actions that the AFT claimed were illegal were (1) 
denying the AFT use of school buildings for meetings, free of 
charge; (2) denying the AFT use of school bulletin boards, except 
during election campaigns; (3) denying AFT use of teachers' mail- 
boxes, except during election campaigns, and (4) denying AFT the 
right to have dues deducted from teachers' salaries. The district 
had made these denials of use pursuant to a bargaining agreement 
between the school district and DCTA. 

Both sides made motions for summary judgment, leaving the de- 
cision with the court on whether the exclusive privileges granted 
to pCTA denied the plaintiffs their First Amendment rights or 
their Fourteenth Amendment right of equal protection of the law. 

On the First Amendment issue, the court could find no precedent 
case that was pertinent. Because of this, the court was forced to 
look 11 the broad corislilutional principles governing First Amend- 
ment rights. 

The plaintiffs had alleged only that the issue was a broad restric- 
taiU at 907. 

ifti^^ln'*]^^ fLi^!"^^'"^*" Federation of Teachew v. School District No. 1. 314 F. Supp. 
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tion on free speech* The court, however, refused to accept this 
broad scope and sought to narrow the issue. It held that the case 
presented a problem of labor relations, even though it was in a 
public context. The question then, for the court, was whether or 
not granting exclusive privileges impaired the right of non-DCTA 
members to organise and form unions. If there was such an im- 
pairment, there be a violation of the First Amendment. 

In delivering its decision, the court cited NX.J?.B. t;>. 7ohci &^^ 
Latighlin Steel Cor/>.'^^ for the proposition that an employer may 
grant to an electetl collective bargaining agent certain exclusive 
contract rights. The court found no reason not to extend this 
doctrine to the public sector. 

The court then turned to the alleged impairment of freedom of 
association: 

Our issue is freedom of association. This is a First Amend- 
ment freedom which may be impaired by State action 
when the State can sliow a compelling interest which, when 
balanced against the substantive right to be protected, 
outweighs that right. . . . I he grant of exclusive privileges 
to one of two competing unions after that union has won a 
representation election serves several interests. It allows 
the esffectivc exercise of the right to form and join unions 
in the context of public enijploynient. 1 1 provides the dulv 
elected representative ready means of communicating with 
all teachers, not just DCTA membership. This is essential, 
since DCTA represents all teachers not just its member- 
ship. It eliminates inter-union competition for member- 
ship within public schools except at time of representation 
elections. This has several salutary aspects. Orderly func- 
tioning of the schools as education institutions is insured 
through the limiting of the time span when they may be- 
come a labor battlefield, . / . Finally all of these benefits 
resulting from the grant of exclusive privileges to the 
elected representative serve the principal policy of en^^^^^ 
ing labor peace in public school. . . . Labor peace » • , means 
a lowered incidence of labor conflict and strife, thus in- 
suring less interference with the functioning of the public 
schools as educational institutions. 

Agaiiisl thM6 ifitmsts must balance the limited inter- 
ference with plaintiffs* right to associate, The interference 
is that they are not granted equal access to internal chan- 
nels of communication nor are they granted a check-off.**^ 



!S?N.LR.B. V. Jones & Uughlin Steel Corp.. 301 U.S. 1 (1937). 
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In examining the equal protection issue, the court found no 
discrimination against Denver teachers based on the union to which 
they belonged. However, for the sake of fully" disposing of the con- 
stitutional issues, the court assumed such a distinction existed. The 
court examined the ''compelling Slate interest** test in this light and 
found that the same reasoning had been used to determine the First 
Amendment issue applied to equal protcctitjn. The court again 
balanced a '^compelling State interest** in labor tranquillity within 
public education against a negligible impairment to the plaintiffs, 
Local 858 of the American Federation of Teachers and the Denver 
Classroom Teachers Association. 

A Delaware case reinforced the Denver decision. The court 
found, in this case, that the school board had the right to grant ex- 
clusive use of school facilities to one teachers association and to 
exclude all other teachers organizations.'^^ The court held that the 
exclusion of others served to promote "a compelling State interest,*' 
namely, the protection of school buildings and grounds from be- 
coming *'labor battlefields." 

The union that had been denied access, the Federation of Dela- 
ware Teachers (FDT), claimed that it had been denied its statutory 
rights to organize. The FDT accused the school board of denying 
it the right to equal treatment regarding access to public school 
employees. Specifically* the union charged that it was denied use 
of inlefschool mail facilities, bulletin board spacci use of teachers 
lounges, and permission to hold meetings on school property* 

The court dismissed the allegations, saying there was no evidence 
that the FDT had been denied access to public school employees. 
Nor, the court noted, had the FDT applied for use of buildings for 
meetings. In examining the use of bulletin boards and mails, the 
court favorably noted and quoted extensively from Local 858.*** 

An Islip, New York, board claimed the right to limit the use of 
school mailboxes to "routine internal distribution** of materials. 
A teachers association that had signed a collective bargaining 
agreement with the board distributed copies of their official publi- 
cation through faculty mailboxes and elsewhere in school areas. 
When the board enforced their rule forbidding this type of action, 
the association brought aelioh for declaratory arid Injunetlve re^ 
lief. The court ruled in favor of the plaintiff, holding that fear 
that distribution of materials in schools might lead to disruption 

mpederaiion of Dcfaware Teachers De La Warr Board of Educallon, 3^ F. Supp. 
3fi6 (D. Del. \m). 
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was not enough to justify such a broaci restriction of teachers* First 
Amendment rights.^^^ 



Use by Religious Groups 
Older cases, as might be expected, either gave a much narrower 
interpretation to freedom of speech or ignored it altogether. An 
Ohio court ruled in 1949 that a board acted constitutionally and 
within the scope of its authority when it refused the use of a school 
to a religious group. ^^'^ This group, the Jehovah's Witnesses, 
sought a writ directing the board to allow them to use the school 
building. 

According to tne group, they had applied for permission to use 
the school auditorium on Sundays to hold public meetings "where 
lectures were to be given*' concerning the Bible and the purposes of 
Almighty God; that the lectures would be free, nonexclusive, open 
to the public for educational purposes and for the welfare of the 
community."*^^ 

The board claimed that the vast majority of the community was 
against the use and believed that permitting such use would be 
tantamount to supporting a place of worship in violation of stat- 
utes. Another factor in the case was that the applicants were not 
citizens of the district, and statutes required that they be so. 

The Jehovah's Witnesses relied on state statutes that read: 

Upon application of any responsible organization or of a 
group of at least seven citizens, all school grounds and 
schoolhouses , . , shall be available for use as social centers 
for the entertainment and education of the people, includ* 
ing the adult and youthful population^ and for discussion 
of all topics tending to the development of personal charac- 
ter and of civic welfare, and for religious exercises. 
The board shall, upon request and the payment of a reason- 
able fee . . . permit the use of any scnoolhouse and rooms 
therein . . . when not in actual use for school purposes and 
for any of the following purposes: 

For holding educational, religious, civic, social or recrea^ 
tional meetings and entertainments, and for sucn other 
purposes as may make for the welfare of the community.*^^ 

The Jehovah's Witnesses argued that these statutes placed a 
ministerial duly on the board to allow religious groups to use school 

istrriedman v. Union Free School Dislricl No. 7, Town of Isllp, 314 F. Supj>. 223 (E.D. 
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property. The group maintained that the statutes left them no 
discretion. The court disagreed and gave a very broad interpreta- 
tion of board discretion. Upholding the board s refusal^ the court 
considered the constituiional issues very briefly but dismissed 
them as being of no consequence. 

Use of school property by religious groups has been challenged 
in the past on the grounds that it violates the establishment clause 
of Ihe First Amendment. Recent court rulings on churcK-state 
separation and aid to parochial schools are more lilcely to affect use 
of school facilities during school hours than after school hours, 
though this is not perfectly clear. 

In Illinoig ex rel McCollum v. Board of Education of School Dh- 
Mci No. the United States Supreme Court addressed itself 

to one facet of religious instiuction during school hours. In that 
case the board of education, exercising its powers to supervise the 
use of public school buildings, allowed religious teachers to come 
to the school to give religious instruction during school hours to 
children whose parents requested this training. While these stu- 
dents were receiving their religious training, the other students 
remained in their normal classes. 

The Court found that the use of tax-supported property for re- 
ligious instruction and the close cooperation between school author* 
itjes and religious groups violated the Establishment Clause of the 
First Amendment. The principal evil of the system, according to 
the Court, was the partial release from compulsory education for 
children attending religious classes. It did not matter, said the 
Court, that the school was not showing any preference for a par- 
iicular religion. 

A Florida case dealt with the issue of after-school use of school 
property by religious groups.^^* In that case, several churches were 
allowed the use of school buildings pending the completion of their 
own buildings. The plaintiff charged that this violated both the 
state constitution and the establishment clause of the First Amend- 
ment of the Constitution. 

The Florida Constitution provided that no preference was to be 
given to any church, sect, or mode of worship, nor were funds of 
the p^bli^^ to be contributed directly or indirectly lo^ch 

groups. 

t^UllinoU ex. nl McCollum v. Board of Education of School District No. 71. Ch«DS^ 
p«!«n County^ Ulinois 333 U.S. 203 iim). 
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The relevant Florida statute provides that: 

Subject to law, the trustees of any district may provide 
for or permit the use of school buildings and grounas with- 
in the districi, out of school hours during the term, or dur- 
ing vacation, for any legal assembly, or as community 
playcenters, or may permit the same to be used as voting 
places in any primary, regular, or special election. 

The court in this case found no direct or indirect contribution of 
public funds in aid of any religious denomination. The plaintiff 
had charged that use of buildings constituted a contribution^ but 
the court found this to be de minimis. 

According to the court, the criteria for judging the permissibility 
of religious services in after-school hours depend on state legis- 
lation. In this case, the court thought that the board was acting 
within its permissible scope of authority granted to it by the words 
**for any legal assembly." 

The court did not find a violation of the establishment clause, 
but warned that if the use by a church were prolonged to the ex- 
tent of approaching permanency or if the board showed prefer- 
ence toward orie denomination or sect, there might be a violation. 

IV. CONCLUSION 

As public use of school property increases, legal questions con- 
cerning control and regulation of its use can also be expected to 
arise with increasing frequency. Litigation, however, probably will 
not expand uniformly in all areas of law relaiing to the use of 
school property. There are areas of Ihe law which are fairly well 
settled and in which relatively Hitle litigaiion may be expected. 
These areas include the extent of board discretion, the uses to which 
school buildings may be put— for example, concerts, lectures, and 
dancing— and, to a large extent, tori liability. Increases in litiga- 
tion are most likely to occur in the constitutional areas of freedom 
of speech and equal protection* 

The legal principles illustrated in the cases and statutes relating 
to use and disposition of sch(H)l property do noi form a unique area 
pf the la wr Rather, thdy include many areas of law that are com- 
mon to other administrative concerns. The broad subject of board 
discretion/ for instance* relates to many aspects of administrative 
decisioh-making besides the control of school property. The con- 
cepts of freedom of speech and tort liability extend well beyond 
the issues relating to school facilities. It is in the application of 
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these broad principles to the school property issues that unique 
problems arise. 

Ah administrator considering whether to grant or deny use of 
school property to a person or group on grounds that might affect 
their constitutional rights should be aware of the ronsiderations 
outlined in the preceding discussion of cases. 

The rights of teachers associations that are not recognized as bar- 
gaining agents to use school facilities are still not entirely clear. 
It is possible that this issue might need to he resolved by the Su- 
preme Court if conflict between district court decisions develops. 
In many cases» however, the decision will depend on interpreta- 
tions of state statutes. 



THE FIRST SERIES OF FIVE PAPERS ON STUDENT 
CONTROL AN!) STUDENF RIGHTS ARE COMPLETE 

They include: 

1. Legal Aspects of Control of Student ActivUies by Public 
School Authorities, by E. Edmund Rentier, Jr., professor of 
education, Columbia University; 

2. Rights and Freedoms of Public School Students: Directions 
from the 1960s, by Dale Gaddy. diiector. Microform Project, 
American Association of Junior Colleges. Washington, D.C.; 

3. Suspension and Expulsion of Public School Students, by 
Robert E. Phay, associate professor of public law and govern- 
ment, University of North Carolina; 

4. Legal Aspects of Crime Investigation in the Public Schools, by 
William G. Buss, professor of law, University of Iowa; and 

5. Legal Aspects of Student Records, by Henry E. Butler, Jr., 
professor of educational adminislration. University of Arizona; 
K. D. Moran, assistant execulive director of Kansas Associa- 
tion of School Boards, Topeka, Kansas; Floyd A. VanderpooL 
Jr,, principaK Stober Elemcniary School, Lakcwood, Colorado. 



